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Court of Appeals of the District of Columbia 


No. 6087. 

District of Columbia, Plaintiff in Error, 

vs. 

Warren W. Smith. 


1 Municipal Court of the District of Colupbia. 

No. 266,560. 

Warren W. Smith, Plaintiff, 

vs. 

District of Columbia, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Municipal dourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

2 Particulars of Demand . 

Filed March 2, 1933. ! 

The plaintiff, Warren W. Smith, sues the defendant, Dis¬ 
trict of Columbia, a municipal corporation, for difference 
in pay as a fireman, private class 1, in the Fire Department 
of the District of Columbia, at an annual salary of $1,900, 
and a private class 4, at an annual salary of $2,300 per an¬ 
num, by reason of the following: 

That on December 20, 1924, the Board of Cojnmissioners 
of the District of Columbia, or their predecessors in office, 
originally appointed the plaintiff, Warren W. Smith, as a 
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DISTRICT OF COLUMBIA VS. W. W. SMITH. 


member of the Fire Department of the District of Colum¬ 
bia; that on October 19, 1931, said plaintiff resigned from 
said Department, and on said date of resignation was re¬ 
ceiving an annual salary of $2,300; that on January 5, 1932, 
said plaintiff was reinstated in said Fire Department as 
a private class 1, at an annual salary of $1,900 per an¬ 
num; That upon said reappointment said plaintiff was 
legally entitled to an annual salary of $2,300, as a private 
class 4, based upon his previous service in said Depart¬ 
ment, as provided for under Act of Congress, approved 
July 1, 1930, and titled “An act to fix the salaries of officers 
and members of the Metropolitan police force and the fire 
department of the District of Columbia,’' but since said re¬ 
appointment the said defendant has paid the said plaintiff 
a salary based on $1,900 per annum, and refused and still 
refuses to pav said plaintiff the salarv to which he is en¬ 
titled. 

That bv reason of the foregoing matters and things there 
is now justly due and owing to said plaintiff, from said de¬ 
fendant, the difference between $1,900 per annum and 
$2,300 per annum from January 5, 1932, less appropriate 
deduction of 8 and % per cent per annum from July 1, 1932, 
amounting in all, to $422.26, with costs of this suit. 
(Signed) JAMES P. DONOVAN, 

Attorney for Plaintiff. 
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Dem urrer. 


Filed March 6, 1933. 

Now comes the defendant, the District of Columbia, by 
its counsel and demurs to the Particulars of Demand, for 
that— 

1. There are no facts set forth sufficient to support a 
judgment for the plaintiff. 

2. There is no law, regulation or order requiring the 
Commissioners to make reinstatements in anv designated 
class. 

3. The matter of reinstatements is within the discretion 
of the Commissioners of the District. 

4. The discretion of the Commissioners was exercised 
when the plaintiff was reappointed to the $1,900 class, for 
aught that appears in the Particulars of Demand. 
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5. The aeappointment of the plaintiff to the 81,900 class 
was accepted by the plaintiff, he was paid for his services 
at the rate provided for that class, and he cannot now be 
heard to claim anv other or further salary. 

6. In making* the reappointment to the $1,9C0 class the 

discretion of the Commissioners was exhausted and thev 

♦ 

are now without power to change the designation to another 
and different class. (See opinion of Judge Adkins in 
FIvnn v. Commissioners, At Law Xo. 80177, Sup. Ct. D. C.) 
(Signed) WILLIAM W. BRIDE, 

Corporation Counsel. D. C. 
(Signed) F. H. STEPHENS)!, 

Asst. Corporation Counsel, D. C. 


Judgment. 

September 4, 1933. 

Minutes 78, Page 32. 

Comes now the defendant, bv its attorney of record, and 
advises tlie court that it elects to stand on the Particulars 
of Demand. Whereupon it is ordered, that judg- 
4 ment be entered for the plaintiff. Wherefore, it is 
considered that the plaintiff recover of Jthe defend¬ 
ant the sum of Four Hundred Twenty-two Dollars and 
Twenty-six cents ($422.26) with interest from date and 
costs and have execution therefor. 

Assignment of Errors. 


Filed September 11, 1933. j 

Now comes the defendant in the above entitled case, by 
its attorneys, and assigns for error the action of the Court— 

1. Giving a judgment for the plaintiff herein. 

2. In holding that the Commissioners were required by 
law to reappoint the plaintiff to the class from which he 
had resigned. 

3. In holding that the Commissioners of the District were 
without discretion, in making reappointments of resigned 
members of the tire department, to select the class to which 
the reappointment should be made. 

(Signed) WILLIAM W. BIfIDE, 

Corporation Counsel, D. C . 
(Signed) F. H. STEPHEN?, 

Asst. Corporation Counsel, D. C. 
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Designation of Record on Writ of Error. 

Filed October 2, 1933. 

The clerk of the court will please prepare a record in the 
above cause for the Court of Appeals, consisting of— 

1. The particulars of demand. 

2. The demurrer thereto. 

3. The judgment of the court. 

4. The Opinion of tile Court, if any. 

5. The assignment of errors. 

6. This designation. 

(Signed) WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 
(Signed) F. H. STEPHENS, 

Asst. Corporation Counsel , D. C. 
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Filed Sep. 29, 1933, Municipal Court, District of 
Columbia. 


United States of America, ss : 

The President of the United States to the Honorable George 

0. Aukam, Judge of the Municipal Court of the District 

of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Warren W. Smith, 
Plaintiff, and District of Columbia, Defendant, No. 266,560, 
a manifest error hath happened, to the great damage of the 
said Defendant, as by its complaint appears. We being 
willing that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be there¬ 
in given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all 
things concerning the same, to the Court of Appeals of the 
District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals of Washington, 
within 20 days from the settling of the bill of exceptions, 
or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
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further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 29th day of September, 
in the year of our Lord one thousand nine hundred and 
thirty-three. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

D. LAWRENCE GRONER, 

Associate Justice of the Court of 
Appeals of the District of Columbia. 

[Endorsed:] Judge Aukam. Filed Sep. 29, !l933. Mu¬ 
nicipal Court, District of Columbia. 

6 Municipal Court of the District of Co 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis 
tric-t of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 6, both inclusive, to be a true £nd correct 
transcript of the record, according to direction 
herein filed, copy of which is made part of this 
in Cause, At Law, No. 266,560, wherein Warreij W. Smith 
is plaintiff, and District of Columbia is defendant, as the 
same that remains upon the files and of record in jsaid Court. 


umbia. 


of counsel 
transcript, 


name and 
hington, in 


In testimony whereof I hereunto subscribe mj 
affix the seal of said Court, at the City of Was 
said District, this 7th dav of October, 1933. 

[Seal Municipal Court, District of Columbian] 

BLANCHE NEfFF, 

| Clerk. 

Endorsed on cover: Municipal Court of the District of 
Columbia. No. 6087. District of Columbia, plaintiff in 
error, vs. Warren W. Smith. Court of Appeals, District of 
Columbia. Filed Oct. 7, 1933. Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF THE PLAINTIFF IN ERROR 


WILLIAM W. BRIDE, 

Corporation Counsel , 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel, 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1933 

I 

_ i 

Xo. 6087 

District of Columbia, plaintiff in erroi^ 

v. 

I 

Warren W. Smith 

- j 

BRIEF ON BEHALF OF THE PLAINTIFF IN ERROR 

I 

STATEMENT OF FACTS 

| 

The defendant, Warren W. Smith, was appointed 
to the Fire Department of the District of Colikmbia 
December 20, 1924, and resigned October 19, 1931. 
At the time of his resignation he was receiving a 
salary of $2,300.00 a year. He was reappointed to 
the service on January 5, 1932, to the lowest class, 
$1,900.00. He claimed a right to reappointment at 
$2,300.00. He entered suit in the Municipal Court 
for the difference and was given a judgment for 
$422.26, with interest. The case was tried on Particu¬ 
lars of Demand and a demurrer thereto, the derjiurrer 
being overruled. 

Thereupon, the District applied for and was 
allowed a writ of error to review the judgmen^. 

217S3—33-1 (1) 


ASSIGNMENT OF ERRORS 

Now comes the defendant in the above-entitled 
case, by its attorneys, and assigns for error the action 
of the Court— 

1. Giving a judgment for the plaintiff herein. 

2. In holding that the Commissioners were required 
by law to reappoint the plaintiff to the class from 
which he had resigned. 

3. In holding that the Commissioners of the Dis¬ 
trict were without discretion, in making reappoint¬ 
ments of resigned members of the fire department, to 
select the class to which the reappointment should be 
made. 

ARGUMENT 

This case involves the construction of the Act of 
July 1, 1930, 46 Stats. 839, to fix the salaries of the 
officers and members of the police and fire depart¬ 
ments. The particular point is—When a private 
resigns and is reappointed, to what class should he be 
reappointed—to the class from which he resigned, or 
to the lowest class? And, what discretion have the 
Commissioners in the matter? 

There have been, to date, four interpretations. 

1. The Corporation Counsel's office holds to the 
view that the Commissioners have the discretion to 
appoint to any class not above that from which the 
private resigned, and that that discretion is not 
exhausted by a single act. 

2. Judge Adkins, in the Flynn case , held the Com¬ 
missioners had the discretion to reappoint to any class, 
but the discretion once exercised, could not be 
changed. 
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3. The Comptroller held, also in the Flynn case , 
that the private must be reappointed to the lbwest 
class, as an original appointment. 

4. The Municipal Court held, as evidenced by the 
judgment in this case, that the reappointment should 
be to the class from which the private resigned. 

In view of these variant opinions and decisions it 
is important that the Commissioners should have an 
authoritative decision to guide them in similar cases 
arising in the future. 

The decision of the court below was contrary to 
the opinion and to the judgment of the Supreme 
Court of the District of Columbia in Flynn v. Dis¬ 
trict of Columbia , At Law No. 80,177, decided by 
Mr. Justice Adkins. In that case Flynn resigned 
and was reappointed to the class from which he 
resigned. The Auditor questioned this action and 
applied to the Comptroller for a ruling. The latter 
held that Flynn should have been appointed tb class 
1, as an original appointment, 10 Decisions £>f the 
Comptroller General, 545. Following this ruling and 
because of it only the Commissioners reduced Flynn 
to class 1. Flynn then applied for a mandamus to 
be reinstated in the higher class. Mr. Justice ^dkins 
ruled that the Commissioners had the discretion un¬ 
der the Act to appoint to any class, and having once 
exercised their discretion they could not chalige it, 
citing Wilbur v. Burley Irrigation District , 58 Fed. 
(2nd) 874; 61 App.D.C. 145. Flynn was, Accord¬ 
ingly, restored to the higher class. Judge Adki[ns also 
thought that there was discretion in the Cdunmis- 



sioners to interpret the statute which could not be 
controlled by mandamus, citing Wilbur v. U.S., 281 
U.S. 206. 219, and Il'orA' v. Rives , 267 U.S. 175, 177. 

By the Act of June 20, 1S74, 18 Statutes 116, 117, 
the Commissioners were given the power to appoint to 
office, discharge, and consolidate offices. This power 
was continued by the passage of what is called the 
Organic Act of June 11, 1S7S, 20 Stats. 103, Sec. 2. 
Under the Act of Jan. 24, 1920, 41 Stats. 396, Sec. 2, 
it was provided: 

That the Commissioners of the District of 
Columbia shall appoint, assign to such duty or 
duties as they may prescribe, promote, reduce, 
fine, suspend, with or without pay, and remove 
all officers and members of the fire department 
according to such rules and regulations as said 
Commissioners in their exclusive jurisdiction 
and judgment (except as hereinafter provided) 
may from time to time, make, alter or amend. 

This statute was discussed in the Ihrie case in this 
court, Xo. 5497, 61 Appeals, 198. In that case was 
involved the power of the Commissioners to pass a 
regulation forbidding firemen from taking outside 
work for compensation. The powers of the Com¬ 
missioners were considered and the court arrived at 
the conclusion that they had the power to pass 
reasonable regulations and the one in question was a 
* reasonable regulation. 

Firemen were placed under the Civil Service Act of 
1883 by the Act of Jan. 24, 1920, 41 Stats. 396, so far 
as appointment and promotion were involved, except 
that the chief engineer should be selected from 


among the deputy chief engineers, the battalion 

chief engineers, the fire marshal and the superin- 
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tendent of machinery; and the deputy chief engi¬ 
neers should be selected from among the battalion 
chief engineers, the fire marshal, and the superin¬ 
tendent of machinery. 

It is to be observed that when Congress 
to limit the discretion of the Commissioners ijti the* 
matter of appointments, they have not hesitated 
to say so in unmistakable language. Under the 
Act of March 3, 1915, 38 Stats. 913, firemen cimnot 
be dismissed except on written charges aud an 
opportunity to present a defense. 

Outside of these specific instances the powers of 
the Commissioners remain as they were as to the 
present case. 

There is nothing in the Act of 1930 to indicate to 
what class reappointments are to be made. It is 
claimed, however, that the provisions that the Contri¬ 
bution to the retirement fund shall be restored, 
Section 5, indicates that the reappointment shall be 
to the class from which the fireman resigned. The 
Comptroller thought this provision had “no bearing 
on the question.” The contribution to the retire¬ 
ment fund is 3/2 percent of the monthly pay (Act of 
1930, Section 5). Firemen and policemen receive, 
on retirement, one half of the basic pay received at 
the time of retirement (Act of September 15,! 1916, 
39 Stats. 718). Upon separation from the service 
he is entitled to the amount contributed to the retire¬ 
ment fund. It is proper, therefore, that when he is 



reappointed to the service, after resignation, that he 
should restore the retirement fund which he withdrew. 
This, however, throws no light upon his claim to be 
reappointed to a particular class. Whether the pro¬ 
visions for restoration of the fund is just or unjust is 
not open for discussion—the law requires it. To 
jump from this premise to the conclusion that the 
Commissioners are deprived by this provision of the 

discretion which thev would otherwise have is an 

%/ 

obvious non sequitur. 


PENSIONS 

Code, 1929, page 238, section 584: 

'‘Whenever any member of the police depart¬ 
ment or of the fire department of the District 

of Columbia shall become so permanently 
disabled through injury received or disease 

contracted in the line of duty as to incapaci¬ 
tate him for the performance of duty, or, 
having served not less than twenty-five years 
and having reached the age of fifty-five years 
shall, for any cause, become so permanently 
disabled as to incapacitate him for the per¬ 
formance of duty and shall make written appli¬ 
cation therefor and said application shall be 
approved by the Commissioners of said Dis¬ 
trict, or, having reached the age of sixty years, 
in the discretion of the said commissioners, he 
shall in either event be retired from the service 
thereof and be entitled to receive relief from 
the policemen and firemen's relief fund, Dis¬ 
trict of Columbia, in an amount not to exceed 
fifty per centum per year of the salary received 
by him at the date of retirement’ 7 , &c. 


It will be perceived in this statute there is nd pro¬ 
vision that the service shall be continuous. After 
twenty-five years of service, whether continuojis or 


not, and a permanent disability, upon reaching the 
age of fifty-five, a member of the police or fire depart¬ 
ment becomes entitled to a pension; or, after reaching 
the age of sixty, whether continuous or not, iji the 
discretion of the commissioners. And this hasi been 
the practice. There is no inequity, therefore, in 
requiring a member returning to the force to restore 
that which he has withdrawn. Moreover, thd con¬ 
tribution to the fund is in proportion to his sklary. 
When restored to a lower grade he contributes less 
than if restored to a higher grade. 


There can be no doubt that the Commissioners had 
the discretion in the first place either to reappoint or 
not to reappoint. In view of this larger discretion, it 
cannot be argued with much force that they did not 
have the lesser discretion to choose the class to which 
the reappointment should be made. The matter 
involves other consideration, also. For example, if a 
fireman had resigned and been out of the service for 
five or six years and then applied for reappointment, 
but in the meantime, in a world of rapidly changing 
conditions and an almost miraculous advance of 
mechanical improvements, the situation had radi¬ 
cally altered, the Commissioners might desire tb yield 
to the application to reappoint, but did not think the 
applicant fitted to go into the class from which he has 
resigned because of such changes. At what point 
does discretion cease? The argument for the fireman 


s 


is that it ceases when the Commissioners reappoint. 
This would lead to the absurd result that one out of 
the service for five vears would be entitled to the same 
consideration as one out for five months. If this 
should be the rule, the Commissioners might be felt 
called upon to play safe, to preserve the service, and 
to refuse the reappointment; and this might work a 
hardship upon the applicant and deprive the service 
of a useful man. 

In either case it would seem that the applicant 
had the choice of accepting an inferior position or 
refusing it. Having accepted it, he is estopped from 
further claims. The Commissioners might not have 
been willing to appoint to the $2,300.00 class. 

ACCEPTANCE OF A LESS SUM THAN THAT ALLOWED 

BY LAW 

The acceptance of a less sum than that 
allowed by law, as salary or compensation, 
without objection, and in full satisfaction for 
services rendered will ordinarily estop the 
officer from claiming more. The decisions 
in the note make various applications of this 
rule. 

“ Receipt of less estops the officer or employee 
from recovering more. —A municipal employee 
who became entitled to an increase of wages 
but for six years accepted the wages paid him 
by the city at the old rate waives any claim 
that he might have had to recover the increase 
for that period. Ryan v. New York , 177 N.Y. 
271, 69 X.E. 599, affirming 79 N.Y. S. 599. 

“Where a municipal employee had received 
and receipted in full for the regular wages of 


his position for several years, he cannot re¬ 
cover for overtime during that period. Grady 
v. New York, 182 N.Y. 18, 74 N.E. 488. j 

“A laborer employed by a municipality 
may waive the benefit of a statute providing 
a minimum rate of wages on public work in 
the state, and accept a lower rate, and such 
waiver and acceptance will be binding upon 
him. Bell v. Sullivan , 158 Ind. 199, 63 jN.E. 
209. 

“A city employee who was permitted to 
work only three-fourths time because of an 
inadequate appropriation, and accepted a 
proportionate reduction in his weekly Wages 
for five months cannot recover for the pours 
he was laid off. Bannister v. New York, 
82 N.Y.S. 244, 40 Misc. Rep. 408. 

“Where street sweepers agreed to tike a 
leave of absence without pay, because |)f an 
insufficient appropriation, and accepted their 
salaries with such deduction, thev are not 
entitled to recover the difference. Dow\ns v. 
New York, 78 N.Y.S. 442, 75 App. Div. 423, 
reversing 78 N.Y.S. 222, 38 Misc. Rep. 649. 

“A city laborer, who sometimes acts as 
foreman without being appointed as such, by 
receiving and receipting for his wages as 
laborer from week to week, without protest or 
complaint, waived all right he may have had 
to the greater compensation. Farrell v. Buf¬ 
falo, 103 N.Y.S. 340, 118 App. Div. 597. 

“One holding a position as probationary 
patrolman who receives and accepts a specified 
sum per month in full for his services, without 
proper protest, cannot recover the difference 
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between the amount so received and the pay 
of a regular policeman to which he claims to 
be entitled. Riordan v. Chicago. 124 Ill. App. 
183. 

‘‘Where a city deducted a half day's wages 
from the weekly wages of workmen for Satur¬ 
day half holidays, and the men accepted the 
reduced rate for two years without protest 
they are estopped from claiming the differ¬ 
ence. Wagoner v. Philadelphia , 215 Pa. 379, 
64Atl.557.” 

Sometimes the facts of the particular case 
will not warrant the application of the doctrine 
of waiver and estoppel. Thus in an Illinois 
case it was determined, in view of the par¬ 
ticular facts, that the acceptance by a patrol¬ 
man in the civil service of compensation less 
than that fixed by ordinance does not estop 
him from claiming the amount fixed by ordi¬ 
nance. So in New York it was held that a 
clerk in a municipal department who became 
entitled to an increase in salary, by accepting 
monthly payments at the old rate would not 
estop himself from recovering the difference. 
And in the same state this decision was made: 
Where an officer’s salary is reduced without 
authority and he accepts such salary from 
month to month and receipts in full he is not 
precluded from recovering the difference be¬ 
tween the amount received and the amount 
the law authorized. 2 McQuillin Munc. Corp., 
sec. 524, p. 1140. 

It is suggested that the court below erred in giving 
judgment for the plaintiff; and in holding that the 
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Commissioners were required by law to reappoint 
Smith to the class from which he resigned. 

The opinion of Judge Adkins in the Flynn cas js and 
the Act of July 1, 1930, are set out in the appendix 
hereto. 

Respectfully submitted. 

William W. Bride, 

Corporation Counsel, D.p. y 
Vernon E. West, 

Principal Assistant Corporation Counsel , D C., 

F. H. Stephens, 

Assistant Corporation Counsel , D.C., 

Attorneys for Plaintiff in Error. 


In the Supreme Court of the District of Columbia 

At Law No. 80177 

United States of America ex rel. James A. Flynn 

v. 

Luther H. Reichelderfer et al., Etc. 

memorandum 

Since my memorandum of June 14, 1932, the de¬ 
fendants have amended their answer for the evident 
purpose of squarely presenting the question of their 
power in reappointing a fireman who had resigned, 
to reappoint him either at the entrance salary or at 
the salary he was receiving at the time of his resig¬ 
nation. 

1. Appointments to the Fire Department are to be 
made bv the Commissioners of the District of Colum- 
bia. All “original appointments of privates’’ shall 
be made at the basic salary of §1,900 per year (sec. 2 
of the Act of July 1, 1930; 48 St at. 840). 

Reappointment may be made (sec. 5). The statute 
does not state that those reappointments are original 
appointments within the meaning of section 2, and 
in my opinion it is not plain that they are the same 
thing. 

The Commissioners are required, in the exercise of 
their duties, to construe the statute they are exe¬ 
cuting. Where the construction is not free from 
doubt the duty “is regarded as involving the char¬ 
acter of judgment or discretion which cannot be con¬ 
trolled by mandamus.” Wilbur v. U.S., 281 U.S. 
206, 219. See also Work v. Rives, 267 U.S. 175, 177. 

( 12 ) 
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I think the statute here involved comes withih this 
class, and that the construction given to the statute 
by the Commissioners is not to be controlled by writ 
of mandamus. 

2. On May 21,1931 the Commissioners reappdinted 
the relator Flynn as a private grade 4 in the Fire 
Department at a salary of $2,200, the salary he was 
receiving at the time of his resignation. 

I think the reasonable construction of the second 
amended answer of the Commissioners is that in this 
reappointment they did exercise their discretion, and 
that their subsequent act in changing the relator’s 
pay was contrary to their own judgment and dis¬ 
cretion, and solely out of respect for the opinion of 
the Comptroller General. 

Under these circumstances I think they exhausted 
their discretion in making the reappointment at 
$2,200, and that they did not have the power there¬ 
after to change the relator’s salary solely because of 
the ruling of the Comptroller General. See Wilbur 
v. Burley Irrigation District , 58 F (2d) 871, 874, 
decided by the Court of Appeals of this District 
April 11, 1932. 

The Writ of mandamus should be issued as ptayed. 

November 30, 1932. 

Jesse V. Adkins, 

J ustice. 

[Public —No. 489— 71st Congress] 

[S. 2370] 

An Act To fix the salaries of officers and members of the Metropolitan 

police force and the fire department of the District of Columbia 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress 
assembled , That the annual basic salaries of the officers 
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and members of the Metropolitan police force shall 
be as follows: 1 Major and superintendent, $8,000; 
assistant superintendents, $5,000 each; inspectors, 
$4,500 each; captains, $3,600 each; lieutenants, $3,050 
each; sergeants, $2,750 each; privates, a basic salary 
of $1,900 per year, with an annual increase of $100 
in salary for five vears, or until a maximum salary of 
$2,400 is reached. All original appointments of 
privates shall be made at the basic salary of $1,900 
per year, and the first year of service shall be pro¬ 
bationary. 

%/ 

Sec. 2. That the annual basic salaries of the officers 
and members of the fire department of the District 
of Columbia shall be as follows: Chief engineer, 
$8,000; deputy chief engineers, $5,000 each; battalion 
chief engineers, $4,500 each; fire marshal, $5,000; 
deputy fire marshal, $3,000; inspectors, $2,460 each; 
captains, $3,000 each: lieutenants, $2,840 each; 
sergeants, 82,600 each; superintendent of machinery, 
$5,000: assistant superintendent of machinery, $3,000; 
pilots, $2,600 each; marine engineers, $2,600 each; 
assistant marine engineers, $2,460 each; marine fire¬ 
men, $2,100 each; privates, a basic salary of $1,900 
per year, with an annual increase of $100 in salary 
for five years, or until a maximum salary of $2,400 is 
reached. All original appointments of privates shall 
be made at the basic salary of $1,900 per year, and the 
first year of service shall be probationary. 

Sec. 3. That privates of the Metropolitan police 
force and of the fire department shall be entitled to 
the following salaries: Privates who have served less 
than one year, at the rate of $1,900 per annum; 
privates who have served more than one year and 
less than two years, at the rate of $2,000 per annum; 
privates who have served more than two years and 


less than three years, at the rate of $2,100 per anhum; 
privates who have served more than three years and 
less than four years, at the rate of $2,200 per anpum; 
privates who have served more than four years and 
less than five years, at the rate of $2,300 per anr}um; 
privates who have served more than five years, at the 
rate of $2,400 per annum: Provided , That privates in 
class three on the effective date of this Act who have 
served less than six years shall be entitled to an annual 
salary of $2,200; privates who have served six ^ears 
and less than seven years shall be entitled to an 
annual salary of $2,300; and privates who have 
served seven years or more shall be entitled to an 
annual salary of $2,400. 

Sec. 4. That no annual increase in salary shall be 
paid to any person who, in the judgment of the Com¬ 
missioners of the District of Columbia, has not 
rendered satisfactory service, and any private who 
fails to receive such annual increase for two successive 
years shall be deemed inefficient and forthwith 
removed from the service by the commissioners: 
Provided , That under such rules and regulations as 
the commissioners shall promulgate, the Major and 
Superintendent of Police and the Chief Engineer of 
the Fire Department shall select and report to the 
commissioners from time to time the names of privates 
and sergeants in each department who by reason of 
demonstrated ability may be considered as possessed 
of outstanding efficiency, and the commissioneifs are 
authorized and directed to grant to not exceeding 10 
per centum of the authorized strength, respectively, 
of such privates and sergeants in each department 
additional compensation at the rate of $5 per mbnth: 
Provided further, That the commissioners may with¬ 
draw’ such compensation at any time and remove 
any name or names from among such selections. 
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Sec. 5. That, commencing with the effective date 
of this Act, there shall be deducted for the benefit of 
the policemen and firemen's relief fund 3% per centum 
of the monthly pay of each member of the Metropoli¬ 
tan police force, the fire department, the United 
States park police, and the White House police force. 

That hereafter, upon the separation from the service 
of any such member, except for retirement as author¬ 
ized by existing law, he shall be refunded the deduc- * 

tions made from his salary for said fund, and should < 

any such member subsequently be reappointed to any 
of such police forces or the fire department he shall be 
required to redeposit to the credit of the policemen 1 

and firemen’s fund the amount of deductions refunded * 

• to him. In the case of the death of any such member 
while in the service the amount of his deductions shall 
be paid to the legal representative of his estate, pro¬ 
vided he leaves no widow or child or children entitled 
to and granted relief payable from said fund. 

Sec. 6. The Commissioners of the District of 
Columbia are hereby empowered to determine and 
fix the amount of the pension relief allowance hereto- * 

fore and hereafter granted to any person under and in 
accordance with the provisions of section 12 of the 
Act entitled “An Act making appropriations to pro¬ 
vide for the expenses of the government of the Dis- ^ 

trict of Columbia for the fiscal year ending June 30, \ 

1917, and for other purposes, v approved September 
1, 1916, and Acts amendatory thereof. 

Sec. 7. That this Act shall be effective on and after 
July 1, 1930. r,< 

Approved, July 1, 1930. * 
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STATEMENT OF CASE 


Warren W. Smith, the defendant in error, wai orig¬ 
inally appointed to the Fire Department of the Dis¬ 
trict of Columbia, December 20, 1924. Thereafter, on 
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October 19th, 1931, Smith resigned from the Fire Do- 
partment. at whieh time ho was receiving an annual 
salary of $2,300, in accordance with the provision of 
an Act of Congress, approved July 1, 1930, and en¬ 
titled “ An Act to lix the salaries of officers and mem¬ 
bers of tlie Metropolitan Police Force and the Fire De¬ 
partment of the District of Columbia.” lie applied for 
and was reappointed to the Fire Department on Janu¬ 
ary f), 1932; the Commissioners of the District of Co¬ 
lumbia fixing his salary at $1,900 per annum. A suit 
was subsequently liled by the defendant in error 
(plaintiff below) in the Municipal Court in which he 
claimed a stun representing the difference between a 
salary of $1,900 pm* annum and $2,300 per annum, 
(R. 1) alleging that under the provisions of the Act of 
July 1, 1930, he became, upon reappointment, legally 
entitled to the salarv he was receiving at the time of 
his separation from the service of the Fire Depart¬ 
ment. 

The plaintiff in error then tiled a demurrer to the 
action of the defendant in error, which was overruled. 
The plaintiff in error thereafter advised the court 
“that it elected to stand on the Particulars of De¬ 
mand” (R. 3). Thereupon judgment was entered for 
the plaintiff (defendant in error). 


ARGUMENT 


ASSIGNMENT OF ERROR NO. 1 

The action of the Municipal Court in granting a 
judgment in favor of the defendant in error was prop¬ 
er. Upon the overruling of the demurrer of the plain¬ 
tiff in error, to the Particulars of Demand liled below 


in this cause, the plaintiff in error advised the court 
that it elected to stand on the pleadings in the case and 
judgment was thereupon entered against it (R. 3i). 

i 

This assignment of error together with the others des¬ 
ignated by the plaintiff in error, narrow down to an in¬ 
terpretation of the Act of July 1, 1930, to determine 
whether the Act supports the case of the defendant in 
error. 

This defendant in error contends here as he did in 

i 

the lower court, that under the provisions of tl|e Act 
of July 1, 1930, reappointments to the Police and 1 Fire- 
Departments of the District of Columbia must he 
made bv the Commissioners at the salary fixed by Sec- 
tion 3 of said Act, and his claim for salary was based 
upon this proposition. ! 

i 

'Hie plaintiff in error, by fixing the salary of the de¬ 
fendant in error upon his reappointment to the Fire 
Department at the basic amount of $1,900 per annum, 
presumably contends that his reappointment was an 

original appointment” as defined by Section 1 of the 
Act of July 1, 1930. and that he was not legally en¬ 
titled to credit for previous service rendered in the 
Fire Department in determining his salary grade. 

The Act of July 1. 1930. provides in Section 1 : 

4 * All original appointments of privates shall be 
made at the basic salary of $1,900 per yetjr and 
the first year shall be probationary.’’ 


The District of Columbia, plaintiff in erroi], does 
not claim that all reappointments must be made at the 
basic salary of $1,900 per year, but alleges a discretion 
in the Commissioners of the District of Columbia to 
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make reappointments to tin* Police and Fire Depart¬ 
ments at any salary that caprice or fancy may dictate. 

At the time of the defendant in error’s reappoint¬ 
ment to the Fire Department, he had to his credit on 
his “original appointment’’ of December 20, 1924, 
nearly seven years service in said Department and it 
is submitted that under the language of Section 3, of 
the Act of July ], 1930, and by reason of such prior 
service the respondent was legally entitled to nun- 
statement at a salary of $2,300 per year. By the fail¬ 
ure and refusal Of the Commissioners to reappoint de¬ 
fendant in error at his proper and legal salary, the de¬ 
fendant in error’s right to claim the salarv fixed bv 
statute has not been altered. It was so held in the case 
of McMath vs. United States, 248 F. 8. 1 b 1. 

In Glare if vs United States , 182 U. 8. 59b, 009. 
Where an inspector of the hulls of steam vessels was 
appointed a special inspector of foreign vessels under 
an Act of Congress which fixed the salary of such spe¬ 
cial inspector at $2,000, but which appointment was 
made with the distinct condition that he was not to re¬ 
ceive additional compensation, the Supreme Court of 
the Inited States held that regardless of the condition 
attached to the appointment the appointee was en¬ 
titled to compensation for his services, saying: 


“if it were held otherwise, the result would be 
that tlie heads of executive departments could 
provide, in respect of all offices with fixed salaries 
attached and which they could fill by appoint¬ 
ments, that the incumbents should not have tin* 
compensation established by Congress, but should 
perform the service connected with their respec¬ 
tive positions for such compensation as the head 
of a department, under all tin* circumstances 


J 

doomed to be fair and adequate. In this wav the 


subject of salaries for public officers wou d lx 
under control of the executive department of the 
government. Public policy forbids the recognition 
of any such, power as belonging to the head of an 
executive department.'’ 


In the case of People ex rel Satterlec vs. Hoard of 
Police , 7f) X. V. *>S, and cited with approval by tl e Su¬ 
preme Court of the United States in Glareij vs. United 
Stales , supra, the question involved was whether the 
compensation of a police surgeon was that fixed by the 
statute or that named in a resolution of a board of po¬ 
lice under which In* was appointed, lie accepted tin* 
appointment and performed the duties of the office for 
more than two vears, drawing only the salary fixed bv 
the resolution, which was less than that fixed b\f stat- 

•r 

ute. The Court of Appeals of New York, speaking by 
.Judge Miller, all members of the Court concurring 
said: (pg. 4:2). 


“As the statute gave the salary, l think fixing 
the amount at a less rate bv resolution could not 
make it less than the statute declared. There is 
no principle upon which an individual appointed 
or elected to an official position can be compelled 
to take less than the salary fixed bv law. The ac- 
ceptance and discharge of the duties of the office 
after appointment is not a waiver of the statutory 
provision fixing the salary therefor, and does not 
establish a binding contract to perform the duties 
of the office for the sum named. The law does not 
recognize the principle that a board of officers can 
reduce the amount lixed by law for a salaried of¬ 
ficer, and procure officials to act at a less sdn than 
the statute provides, or that such official can make 
a binding contract to that effect. The doctrine of 
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waiver has no application to any such case, and 
cannot he invoked to aid tin* respondent/' 


The ruling: in the Sattorlee case was also reaffirmed 
in K dm rs. StatiK 93 X. V. 291, which involved the 
claim of a fireman whose compensation had been re¬ 
duced by his superior officer below that fixed by law. 

In Miller rs. jjnited States. 103 Fed. 413, 41b, the 
Court said: 


“Any bargain whereby, in advance of his ap¬ 
pointment to an office with a salary fixed by legis¬ 
lative authority, the appointee attempts to agree 
with the individual making the appointment that 
he will waive all salary or accept something less 
than the statutory sum is contrary to public poli- 

cv and should not bo tok rated bv the courts. It is 
* • 

to be assumed that Congress fixes the salarv with 
due regard to the work to be performed, and the 
grade of man that such salary may secure. ... It 


would seem that a court should Ik* astute not to 
give effect so such illegal contract by indirection, 
as by spelling out a waiver or estoppel/ 7 


In the cases cited by the plaintiff in error on this 
point, not one of them deals with the question of es¬ 
toppel or waiver of the right to claim a salary fix id 
by statute, by the acceptance of a lesser amount. In tin* 
light of the foregoing cases it cannot even be contend¬ 
ed that the defendant in error, even by express agree¬ 
ment to accept less than the amount fixed by statute, 
can be estopped to assert his claim for salary legally 
due him. 


•) 

.> 


ASSIGNMENT OF ERROR XOS. 2 AX ) 


As has been heretofore stated, the })laintiff i|n error 
contends that the Commissioners of the District of Co¬ 
lumbia have the discretion under the Act of Julv 1, 
1930, to reinstate persons to the Police and Fire De¬ 
partments of said District at any salary that they, in 
the exercise of their alleged discretion, shall deem 
proper. Plaitiff in error further states in its brief that 
if the Commissioners' discretion ends upon determin¬ 
ing whether to reappoint or not 4 ‘this would lead to 
the absurd result that one out of the service for five 
years would be entitled to the same consideration as 
one out for five months.'' The result would not be half 
as absurd as is the statement of the plaintiff in error. 
There can be no question that the Commissioners have 
the absolute right to decide whether to reappoint or 
not, and it is in determining whether the reappointee 
possesses the necessary qualifications to justify his re¬ 
instatement at the salarv fixed bv’law that the onlv 

% * * 

discretion of the Commissioners in the premise can be 
exercised. Congress has in no way attempted to limit 

that discretion bv the Act of Julv 1, 1930, but it has 

* ‘ . i 

provided in substance, that if the Commissioners de¬ 
cide that the applicant for reappointment is a useful 
man, qualified both mentally and physically foil reap¬ 
pointment, then they must order the reinstatement of 
the applicant at the annual salary fixed by Section 3 
of said Act, based on length of previous service.! 

A studv of the Act of Julv 1, 1930, dearlv shows 

. . - * I 

that it was the intent of Congress to allow reappoin¬ 
tees credit for all previous service. Section 1 apd 2 of 


s 


said Act provides tor “original appointments” to the 
Fire Department for a probationary period of one 
year at an annual salary of $1,900. Section 3 provides 
for the allocation of salary grades according to length 
of service, not differentiating between past or pre¬ 
vious service and present service, as did the salary 
Act of dune 8, 1900, which was interpreted by this 
court in the case of McFarland rs. United Slates, e.r 
ret Hassell, 31 App 1). C. 321. 

To arrive at the conclusion that the Act of .Tulv 1, 
1930, is absolute]v devoid of anv vested diseretionnrv 
powers in the Commissioners, we need only compare 
the foregoing Act with the Act of dune 29, 190(5, 34 
Stat. 314. The only exception to the foregoing state¬ 
ment relative to the Act of 1930, is contained in Sec¬ 
tions 4 & 6 thereof, and in both of these sections the 
discretionary pbwers given the Commissioners by 
Congress are in terms both clear and unambiguous. 

In the case of Work vs. U. S. ex rel McAlestcr-Ed- 


irards C. Co., 202 U. S. 200, the Supreme Court of tin* 
Failed States held, that before a discretion to do or 
not to do a certain act could vest under anv statute in 
a public ofiicer, the law must expressly or impliediy 
authorize that discretion. But in Section 3 of the Act 
of duly 1, 1930, there is nothing that cither expressly 
or impliedly authorizes the Commissioners of the Dis¬ 
trict of Columbia to exercise a discretion in fixing tin- 
salary of a reappointee. The Act itself fixes the sal - 
ary. Looking at the Act of July 1, 1930, in the light of 
all that bears upon its purpose and meaning, it is re¬ 
spectfully submitted that it was the intent of Con¬ 
gress, in promulgating said Act, to provide for the re¬ 
appointment of all members of the Police and Fire De¬ 
partments of the District of Columbia at the salary 
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they were receiving at the time of their separation 
from the service. If the converse of this be true, how 
can we reconcile the requirement of law (Section 5, 
Act July 1, 1930) compelling members of the Police 
and Fire Departments to redeposit upon “reappoint¬ 
ment” to said forces, the refund paid to them from the 
Firemen and Policemen 4 s Relief Fund, at the t me of 
separation from service? It should also be considered 
that a part of this refund which they are required to 
redeposit upon “reappointment” is an amount de¬ 
ducted at the rate of three and one-half (3*4) pm* cent 
of the salarv received at the time of resignation or 
separation from the Fire Department. 

Is it reasonable to assume that Congress wo n Id be 
so manfestly unfair as to discriminate between ijormer 
members of these departments upon reappointment, 
and new “original appointees” without previous ser¬ 
vice or experience, to the detriment of the former, by 
compelling them to pay a large sum into a fuild for 
which no benefit would accrue to them unless such re- 
appointees were reinstated at their former sajlaries, 
and credit given them for previous service. 

Counsel believes that Congress used the word “re¬ 
appointment” in Section 5 of the Act of July F, 1930, 
advisedly, so that a reappointment requiring rede¬ 
posits of deductions made for the retirement fund 
could not possibly be construed to be an “original ap¬ 
pointment” at a salary of $1,900 per annum, or fit any 
salarv the Commissioner might lix. Plaintiff in error 
has repeatedly referred to the discretion of the Com¬ 
missioners of the District of Columbia in the matter 
of reappointment salaries under the Act of July 1, 
1930. Both the court below and counsel for tlu defend¬ 
ant in error have asked the District to state under 
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what language in said Act this discretionary power, 
either expressly or impliedly is given the Commission¬ 
ers, AXD THE PLAINTIFF IN ERROR CANNOT 
STATE THE AUTHORITY FOR ITS CONTEN¬ 
TION. 

There is one assertion in the brief of the plaintiff 
in error that should not go unchallenged. Reginning 
with line 17, page f>, it states: 


•‘There is nothing in the Act of 1030 to indicate 
to what class reappointments are to be made. It 
is claimed, however, that the provision that the 
contribution to the retirement fund should be re¬ 
stored, Section b, indicates that the appointment 
shall be to the class from which the firemen re¬ 
signed.” 


The foregoing statement neither states the true 
facts nor the contention of the defendant in error. The 
Act of July 1, 1930, provides under Section 3, that pri¬ 
vates of the Metropolitan Police Force and Fire De¬ 
partment who have served a specified length of time 
in their respective departments, shall receive a salary 
predicated on that service. 


This defendant in error upon reinstatement was a 
member of the lire department who had seven years 
service to his credit in the fire department. The Act of 
July 1, 1930, does not require that liremeu or police¬ 
men serve under their “present appointment” for a 
stipulated time before being entitled to promotion to 
the various salary grades as did the Act of June S, 
1906, but merely requires that a fireman or policeman 
shall have served a specified time before being en¬ 
titled to certain advancements in salary grades. 

The most glowing example that can be cited to show 
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tho true intent of Congress comes from a comparison 
of the salary Acts of June 8, 1906, and that of Jvilv 1, 
1930. This Court had occasion to pass upon the inter¬ 
pretation of the Act of 1906, and the opinion rendered 
is most interesting, particularly since we are con¬ 
cerned here with the classification of a fireman with 
previous service to his credit and who now claims 
proper allowance for the same upon reappointment. 
With the Act of June 1906, Congress by the language 
employed, legislated that no member of the lire or 
police department of the District of Columbia should 
have credit in the making of classification for the peri¬ 
od of his service in the force under a former and ex¬ 
pired original appointment. This Court had this to 
sav about the matter, in McFarland vs. LJ. S. ex rcl 
Russell , supra: 


“Congress simply meant by this that no pres¬ 
ent member of the Metropolitan Police Force j who 
had also boon a member of the force previously, 
and had either dropped out, or had boon dropped 
out of the force, should have credit in the imping 
of classification for the period of his service in 
the force under a former and expired original ap- 
pointmont. Both the term ‘original appointments’ 
and the succeeding and qualifying term ‘present 
appointments' was therefore used by Congress 
advisedly. Any other construction of the Act 
would seem to be unreasonable, and it is impos¬ 
sible to conceive of any other explanation for the 
use bp Congress of both these terms *original ap¬ 
pointments' and ‘present appointments'." (Ital¬ 
ics supplied.) 


Congress savs nothing in the Act of July 1, 1930, 
about “present appointments,” but it does use -the 
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term “reappointment" (See. b) and it does provide 
(See. 3 of said Act): 

“That privates of the Metropolitan poliee 

force and of the lire department shall be entitled 

to the following salaries: Private's who have 

served less than one vear, at the rate of $1,900 per 

annum; privates who have served more than one 

year and less than two years, at the rate of $2,000 

per annum: privates who have served more than 

two vears and less than three vears, at the rate 
• « 

of $2,100 per annum; privates who have served 

more than three vears and less than four vears, 

• * 

at the rate of $2,000 per annum; privates win* 

have served more than live years, at the rate of 

$2,400 per annum: Provided, That privates in 

class three on the effective date of this Act who 

have served less than six years shall be entitled 

to an annual salary of $2,200: privates who have 

served six vears and less than seven vears shall 
* • 

be entitled to an annual salary of $2,300; and pri¬ 
vates who have served seven years or more shall 
he entitled to an annual salarv of $2,400." 


The Act of 1.030 does not state: Privates who serve, 
or, privates who have served under their present ap¬ 
pointments, but it says. “Privates irho have served." 

It is respectfully submitted that defendant in error 
on reappointment was a private trho hod served seven 
years in the Fire Department of the District of Co¬ 
lumbia, and that when the Commissioners in the exer¬ 
cise of their judgment reappointed him to said depart¬ 
ment, they were obliged to give him credit for all pre¬ 
vious service iii determining his salary allocation. 

Counsel respectfully submits that the decision of 
the Municipal Court in this matter, was not contrary 
to the opinion and judgment of the Supremo Court of 
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i 

the District of Columbia in the ease of U. S. c.jr ret 
bUjnn vs. District o) Columbia. It is the understand¬ 
ing of counsel for the defendant in error that ill the 
Flynn case, the Supreme Court of the District of Co¬ 
lumbia, through Mr. Justice Adkins, after finding as a 
matter of law that Flynn could be legally reappointed 
at a salary of $2,200 per year under the provisions of 
the Act of 1930, in which grade he had been at the time* 
of his resignation from the Fire Department, held, 
that if a discretion did exist in the Commissioners to 
reinstate persons to said department at any salary 
that they might deem proper, that by so reappointing 
Flynn at $2,200, they could not thereafter cliang 
order of reinstatement and reduce Flynn's sala 
$1,900 per annum. It would appear that it wa 
necessary for the Supreme Court to rule on the mattei 
of discretion, as the decision was based on the action 
of the Commissioners in changing their order of (rein¬ 
statement to one of “original appointment.” 

There is no dispute between the parties hereto, 
the right of the Commissioners to exercise a disci* 
in the matter of reappointment, but once havinjg de 
termined to reappoint a person with previous sojrvice 
to the Fire Department, then the reappointment must 
be made at the salary lixed by Section 3 of the Ajct of 
Julv 1, 1930. 

CONCLUSION 

Counsel respectfully submits that the Act of July 1, 
1930 is couched in language so clear and whicji so 
plainly conveys the true intent of Congress, that it is 
capable of only one construction and interpretation, 
and that the Particulars of Demand tiled in the Mu- 


as to 
etion 
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nieipal Court on behalf of the defendant in error, 
stated a stood and sufficient cause of action against 
said plaintiff in error. That the law was and is such 
that the court below was legally bound to overrule the 
demurrer of the plaintiff in error, and that the judg¬ 
ment of the court was proper. 

It is respectfully submitted that the judgment of the 
Municipal Court should be affirmed. 

Res pect f u 11 y subm i 11ed, 

James P. Donovan, 
Attorney for Defendant in Error . 



